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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MELINDA YOUNG,
Plantiff,

VS.

|P 01-0299-C-M/S

DAIMLERCHRY SLER CORPORATION,
Defendant.

N N N N N N N N

ORDER ON PLAINTIFFFSMOTION FOR ATTORNEY FEES & COSTS

This cause is now before the Court on the plaintiff’s, Melinda Young (*Young”), Mation for
Attorney Fees and Costs in the amount of $168,180.00 in attorney fees and $7,331.19 in costs.
Defendant, DamlerChryder Corporation, has objected to the amount of atorney fees and to the amount
of costs. Specificaly, DamlerChryder chdlengesboth the hourly rate Y oung used and the number of hours
expended for the litigation to caculate the lodestar amount; it chalengesthe award of dl Y oung’ sattorney
fees because Young did not prevall on dl of her dams and it chdlenges certain costs. In totd,
DaimlerChrsyler seeks a reduction in the attorney fees award to $105,367.50 (including simple interest)
and a reduction in the amount of costs to $793.26.

For the foregoing reasons, the Court finds that Y oung's Mation for Attorney Fees should be
GRANTED inpart and DENIED in part. The Court concludesthat Y oung isentitled to $152,692.50

in attorney fees and $4,417.54 in codts.

. STANDARD



The prevaling party in an Americans with Disability Act (“ADA”) caseisentitled to “*an award
of fees for dl time reasonably expended in pursuit of the ultimate result achieved.”” Shott v. Rush-
Presbyterian-S. Luke’ sMed. Ctr., 338 F.3d 736, 739 (7™" Cir. 2003) (quoting Jaffee v. Redmond, 142
F.3d 409, 416 (7™ Cir. 1998) (quoting Hensley v. Eckerhart, 461 U.S. 424, 431 (1983))). Seealso42
U.S.C. § 12205. The Court arts with the “lodestar” amount, calculated by multiplying the number of
hours the attorney reasonably expended on the litigation times a reasonable hourly rate. See Hensley v.
Eckerhart, 461 U.S. 424, 433 (1983); Dunning v. Smmons Airlines, Inc., 62 F.3d 863, 872 (7" Cir.
1995). Thisamount may be adjusted up or down depending uponthe time and labor required, the novelty
and difficulty of the questions, the sKill requisite to perform the legd services properly, the precluson of
employment by the attorney due to acceptance of the case, the customary fee, whether the feeis fixed or
contingent, time limitations imposed by the client or the circumstances, the amount involved and the results
obtained, the experience, reputation, and ability of the attorneys, the “ undesirability” of the case, the nature
and length of the professiona reationship withthe client, and awardsin Smilar cases. See Mathur v. Bd.

of Trustees of S. IIl. Univ., 317 F.3d 738, 872 n.1 (7*" Cir. 2003).

[l. DISCUSSION

A.LODESTAR AMOUNT
Y oung has requested that the Court award her $168,180.00 inattorney fees, whichis 560.6 hours
at an hourly rate of $300.00, and costsin the amount of $7,331.19. Y oung' sattorney, Richard L. Darst,
contends that his dient is required by contract to pay $300.00 per hour under his “contingency feg’

contract with her. Moreover, Mr. Darst argues that this rate is the same rate that dl of his “contingency

-2-



feg’” dients pay. In addition, Mr. Darst asserts that his current non-contingency hourly rate is $275.00;
therefore, if the Court reduces the reasonable rate, it should make that rate $275.00.

DamlerChryder contends that the $300.00 hourly rate is excessive for two reasons. Firg, the
regular hourly rate in the contract between Young and Mr. Darst is $225.00. In addition, $225.00 per
hour is the regular rate that DamlerChryder’ s atorney’s are paid for the same work. In contrast, Y oung
arguesthat Mr. Darst hasmore experience than DamlerChryder’ sattorneys and should command a higher
rate. Inaddition, Y oung assertsthat DaimlerChrsyler had two experience attorneys working on their case
in addition to at least one associate; therefore, the total hourly rate pad by DaimlerChryder for its
representation is over double the $225.00 hourly rate for each experienced partner done. Mr. Darst
litigated this case on'Y oung' sbehdf without the benefit of additional attorneys. Furthermore, the contract
sgned by Young in this case Soecificdly Sates that the rate she would pay Mr. Darst for hiswork on her
case on a contingent basis was $300.00 per hour, not a percentage of her recovery at trial.

Although the Court recognizes that the contract Y oung sgned with Dargt dlows him to obtain
$300.00 per hour if he wins her case, the Supreme Court in City of Burlington v. Dague, 505 U.S. 557
(1992), has counseled against a* contingency-fee enhancement” whencaculating afeeaward. 1d. at 566.
In addition, this Court has eschewed this gpproach in other employment discriminationcases. Therefore,
the Court disagrees with Mr. Darst that $300.00 per hour is areasonable fee. However, the Court dso
disagrees with DamlerChryder that because it pad its lead counsd $225.00 per hour, that sets the
reasonable amount for Mr. Darst’ sservices. Mr. Darst has presented evidence that his rate was $225.00
per hour whenhe started this case in 1999, however, he hasa so presented evidencethat hisrateincreased

to $275.00 per hour in 2001. Thisis not an unreasonable increase given the number of years Mr. Darst
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has practiced and his success in employment discrimination cases. Therefore, the Court finds that the
lodestar rate should be $225.00 per hour for services performed by Mr. Darst in 1999 and 2000 and
$275.00 per hour for services performed in2001 through trid in2004. Mr. Darst may receive interest on
hisfeesfor any delay in payment after judgment at the statutorily prescribed rate. See 28 U.S.C. § 1961.
DamlerChryder dso chdlenges the reasonableness of the number of hours Mr. Darst spent on
Young'scase. Firgt, DamlerChryder assertsthat hoursMr. Darst spent on Y oung' s case prior to hisfiling
acomplaint on her behaf should be excluded because the EEOC represented Y oung until she intervened.
Moreover, DamlerChryder arguesthat Mr. Darst spent anunreasonable amount of time drafting Young's
complaint because it S0 closely mirrors the one the EEOC filed. The Court findsthat the time Mr. Darst
gpent with Y oung prior to his discusson with her in preparation for filing her complant to intervene are
proper because those charges reflect assessment of Y oung’ s case independently fromthe charges brought
againg DamlerChryder by the EEOC.
The amount of time spent on Y oung's complaint does seem unreasonable in light of its amilarity
to the EEOC' s origind complaint. The charges DamlerChryder disputes read:
4/07/01 RLD Begindraft list of personsinvolved, ligt of facts begin - 4.50 hrs
moation to intervene and intervening plaintiff’s complaint
4/10/01 RLD Addto Complant of Intervening Plaintiff and Motion to 1.50 hrs
Intervene, call EEOC attorney, send drafts to EEOC
attorney
4/10/01 RLD Cdl from Prenkert on proposed complaint, change 1.50 hrs
complant, motion, memorandum, order, cal
Macey’s office
4/11/01 RLD Revise complaint, motion, memorandum and order 1.20 hrs

DamlerChryder contends that the entirety of these hours should be deleted because it is impossble to

ascertain the amount of time spent on each activity. The Court does not agree with this approach and
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would parse out the time spent on the complaint by dividing the number of hours spent by the number of
activities in that amount of time. Although not a perfect system, consstently applied it is far resolution.
Making this cut first, Mr. Darst spent gpproximately 6.2 hours (that includestime spent on a memorandum
to intervene, the complaint and related calls and/or work). Given the griking Smilarity betweenthe EEOC
complaint and Y oung's complaint, the Court finds at least hdf of this time excessve and will reduce the
number of hours expended by Mr. Darst in 2001 by 3.1 hours.

DamlerChryder also takes issue with work Mr. Darst performed on Young's behalf that
DamlerChryder deems “adminidrative or secretaria innature” for atotal of 13.1 hoursin2001, 2003 and
2004. Y oung assertsthat Darst completed thework at issue himself for two reasons. 1) thework was not
adminigtrative in nature but relevant to evidentiary matters that needed attorney scrutiny; and 2) the work
wasrdated to trid preparation and could not have been performed by anyone unfamiliar withthe factsor
the trid drategy of the attorney. The Court agreeswith Y oung that these charges are reasonable in light
of Mr. Darst’ s handling of Y oung's case without the benefit of co-counsd!.

Findly, DamlerChryder takes issue with 3.8 hours spent answering questions of the press about
this case fter trid because it isunrelated. This argument iswithout merit. The press only made inquiries
after thetrid on the merits. In addition, the amount of time spent on this matter was not excessve.

In summary, the Court has found that for purposes of calculating the lodestar amount, 1) a
reasonable rate in this case is $225.00 per hour for services performed prior to 2001, and $275.00 per
hour for services performed thereefter, and 2) the total number of hours spent should be reduced by 3.1
hoursto 556.4 hours. Mr. Darst spent 12.4 hours prior to 2001, for a subtotal of $2,790.00, and 545.1

hours in 2001 and after, for a subtotal of $149,902.50, which makes the total |odestar amount

-5-



$152,692.50.

B. OTHER CONSIDERATIONS

DamlerChryder contendsthet the lodestar amount should be adjusted downward by at least 10%
because Young only succeeded on one of three dams that she brought under the ADA. Spedificdly,
Y oung prevaled only on her intentiona discrimination cdlam. DamlerChryder gpparently concedes that
Y oung' s falure to accommodate claim was interrelated with the intentiond discrimination claim because
it only contends that the attorney fees award should be reduced because Young's retdiation claim is
unrelated. 'Y oung contends that the facts supporting her retaiation claim overlapped those that supported
her other two clams. Moreover, the retaiation dam was redly an dternative dam with respect to the
causal connection of the discrimination by DamlerChryder, which must be measured againg the verdict
in this case, which was well over Young's last demand and wel over the statutory maximum. In other
words, Y oung contends that her success on one claim far exceeded DaimlerChryder’s proffer to settle dll
three; therefore, the measure of her successis high.

The Court agrees with'Y oung that the core of facts in this case supported the multiple clams that
she brought and, in effect, dlowed the jury to conclude that DamlerChryder discriminated in the fashion
covered by the most overreaching of her clams, disparatetrestment. Moreover, themeasureof Young's
successis high given the jury’ sassessment of the harmto Y oung and its assessment of the reprehengbility
of DamlerChryder’ sconduct asreflected inthe jury’ s punitive damage award. Smilarly, the Court agreed
with the jury in that the evidence at trid supported afinding of a high degree of reprehensbility. Fndly,
the Court finds that separation of the attorney’s work by dams is nearly impossble and impractica
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because the factud evidence to support each of the three daims largdy overlapped. There is little
evidence that Mr. Darst could have spent lesstime litigating only one of Young's damsin this case.
For thesereasons, the Court findsthat no reduction in attorney fees because of Young'sfalureto

win on dl of her damsis necessary.

C. COSTS

DamlerChryder objectsto copying charges, phone expenses, and certain witnessfeesthat Y oung
contends are part of her cogts. Specificdly, withrespect to copying charges, DamlerChryder objectsto
al copying charges that are not specific enough to determine whether they were reasonably necessary for
use inthe case. The tota amount by which DaimlerChryder seeks to reduce the copying charges is
$3,011.71. Y oung assertsthat thechargesare sufficiently detailed, however, agreesthat $313.65in copies
is duplicative and should be deducted from the $1,130.05 amount for charges between December 15,
1999, through January 22, 2003. In addition, the copying charges are buttressed by the specific datesand
the type of work performed by the attorney onthose specific dates; therefore, Y oung argues, the charges
are detailed enough.

The Court agreeswith'Y oung that the copying charges are detailed enough because they arefiled
contemporaneoudy with the attorney’s record of activity for the case and can easly be corrdlated. The
Court finds the amount of copying expenses reasonable under the circumstances and will deduct the
$313.65 in duplicative charges from the totdl.

DamlerChryder dso objects to phone expenses and to an invoice from Dr. Kleinman, a

prospective witness for Y oung who never testified at trial. The Court finds that phone expenses that are
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incidental and necessary and normdly charged to afee-paying dient are recoverable under the ADA’ sfee-
shifing statute. 42 U.S.C. § 12205, which has been interpreted amilarly to the fee-shifting satute of Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. § 1988. See, e.g., Tugglesv. Leroy-Somer, Inc., 328
F. Supp. 2d 840, 843 (2004). However, theinvoiceof Dr. Kleinman of $2,500.00, as' Y oung concedes,
IS not recoverable.

Findly, DamlerChrsyler contendsthat Y oung may not recover her expert witnessfees of $900.00,
and her witnessfee of $100.00 for Mr. Denmark, pursuant to the generd costs statute, 28 U.S.C. § 1920,
and the witness fee provision, 28 U.S.C. § 1821. Def.’sBr.inOpp'n, a 20 (citing Lock v. Jenkins, 634
F. Supp. 615, 619 (N.D. Ind. 1986)). However, theL.ock court waslooking at anaward of fees pursuant
to the generd costs Statute, not pursuant to the fee-shifting statute of the ADA. Expert fees have been
found to be recoverable under the Title V11 fee-shifting corollary to the ADA fee-shifting statuteinan ADA
case. See 42 U.S.C. §1988(c); Robinsv. Scholastic Book Fairs, 928 F. Supp. 1027, 1034 (D. Or.
1996), aff dinrelevant part. The Court agreeswiththe provisons that would alow a successful plantiff
to recover expert witness fees as part of the attorney fees or codts; therefore, Y oung’ sexpert witnessfee
of $900.00 is allowed.

However, there is nothing in the fee shifting Satutes for the ADA or other civil rights statutes that
would alow for feesfor other withesses. Moreover, as DamlerChryder points out, Y oung never cdled
Mr. Denmark as awitness. For thisreason, the Court denies'Y oung' s petitionfor $100.00 inwitnessfees
for Mr. Denmark.

Insummary, the Court finds that Y oung’ s petition for costsinthe amount of $7,331.19, should be

reduced by atotal of $2,913.65, making the total costs recoverable $4,417.54.
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1. CONCLUSON

For the foregoing reasons, plantiff's Mdinda K. Young's, Motion for Attorney Fees is

GRANTED in part and DENIED in part.

$152,692.50 in attorney fees and $4,417.54 in costs.

Haintiff, Mdinda K. Young, is entitled to recover

IT 1S SO ORDERED this___day of October, 2004.

Digtributed to:

Richard L. Darst

CoHEN GARELICK & GLAZIER

8888 Keystone Crossing Blvd., Suite 800
Indianapolis, IN 46240-4636

NoraL. Macey

MACEY, MACEY AND SWANSON

445 North Pennsylvania Street, Suite 401
Indianapolis, IN 46204-1800

Richard A. Smikle

Susan B. Tabler

ICEMILLER

One American Square

P.O. Box 82001
Indianapalis, IN 46282-0002

LARRY J. McKINNEY, CHIEF JUDGE
United States District Court
Southern Digtrict of Indiana



